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RE: Revision to the Kentucky State Implementation Plan Relating to Excess Emissions during
Startup, Shutdown, and Malfunction

Dear Ms. McTeer Toney:

On behalf of the Commonwealth of Kentucky, the Energy and Environmental Cabinet
(Cabinet) respectfully submits the following revision to Kentucky’s State Implementation Plan
(SIP) in accordance with 40 CFR 51.102(d)(3). Kentucky is requesting to revise its SIP by
removmg 401 KAR 50:055, Sections 1(1) and (4) and retaining the remammg regulatory
provisions as approved on May 4, 1989. ;

In accordance with 40 CFR 51.102, the Cabinet provided public notice and the
opportunity to submit written comments, as well as the opportunity to request a public hearing.
A copy of the proposed revision was made available for public comment from August 15, 2016
until September 14, 2016. A copy of all comments received during the public comment period
and the Cabinet’s response is included with this submittal.

If you have any questions or comments concerning this matter, please contact Mr. Sean
Alteri, Director of the Division for Air Quality at (502) 782-6541 or Sean.Alteri@ky.gov.
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INTRODUCTION

The Energy and Environment Cabinet (Cabinet), on behalf of the Commonwealth of
Kentucky, submits this revision to the Kentucky State Implementation Plan (SIP) regarding the
treatment of excess emissions that occur during periods of startup, shutdown, and malfunction
(SSM). The purpose of this revision to the SIP is to respond to the finding by the U.S.
Environmental Protection Agency (EPA) that a provision in the Kentucky SIP is substantially
inadequate to meet the requirements of the Clean Air Act (CAA).!

Specifically, the EPA granted a petition filed by the Sierra Club and found that Kentucky
Administrative Regulation 401 KAR 50:055, General compliance requirements, Section 1(1)
“...allows discretionary exemptions from otherwise applicable SIP emission limitations in
Kentucky’s SIP (401 KAR 50:055 § 1(1)).” Pursuant to Section 110(k)(5) of the CAA,
whenever the EPA Administrator finds that an applicable implementation plan is inadequate to
comply with the CAA, the Administrator shall require the State to revise the plan as necessary to
correct such inadequacies. On May 22, 2015, the EPA issued a “SIP Call” and set a due date of
November 22, 2016, for states to revise their SIPs.

To satisfy the “SIP Call”, the Cabinet is requesting that the EPA approve the revision to
Kentucky’s SIP requesting removal of subsections 401 KAR 50:055, Section 1(1) and Section
1(4).

BACKGROUND

On May 22, 2015, the EPA took final action® on a petition for rulemaking filed by the
Sierra Club (Petitioner) concerning how provisions in EPA-approved SIPs treat excess emissions
during periods of SSM. Further, the EPA clarified, restated and revised its guidance concerning
its interpretation of the CAA requirements with respect to treatment of excess emissions that
occur during periods of SSM in SIPs. The EPA evaluated existing SIP provisions for the states
identified in the petition, including Kentucky, for consistency with the EPA’s interpretation of
the CAA. The EPA issued a finding that certain SIP provisions in 36 states are substantially
inadequate to meet CAA requirements and thus issued a “SIP call” for each of those 36 states,
including Kentucky. The deadline for each affected state to submit its corrective SIP revision is
November 22, 2016.

! 80 FR 33840, as published June 12, 2015, State Implementation Plans: Response to Petition for Rulemaking; Restatement and Update of EPA's
SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls To Amend Provisions Applying to Excess Emissions During
Periods of Startup, Shutdown and Malfunction, Final Action, at 33963.

>80 FR 33840, as published June 12, 2015, at 33963.

>80FR 33840, as published June 12, 2015



Specifically, the EPA found language in 401 KAR 50:055, Section 1(1) to be substantially

inadequate to meet CAA requirements, and the EPA thus issued a “SIP Call” with respect to this
.- - 4
provision.

The EPA, in its final rule, stated that its reasoning for making the finding of substantial
inadequacy is described in section 1X.E.4 of the February 2013 proposal® as follows:

The EPA believes that 401 KAR 50:055 Section 1(1) is impermissible as
an unbounded director’s discretion provision that makes a state official
the unilateral arbiter of whether the excess emissions in a given event
constitute a violation. In the case of 401 KAR 50:055 Section 1(1), the
provision authorizes the state official to make a determination that the
source has met the specific criteria, and such a determination could be
interpreted to excuse excess emissions during the event and could thus be
read to preclude enforcement by the EPA or through a citizen suit. In
addition, the provision vests a state official with the unilateral power to
grant an exemption from the otherwise applicable SIP emission limitation,
without any additional public process at the state or federal level. Most
importantly, however, the provision authorizes a state official to create an
exemption from the emission limitation, and such an exemption is
impermissible in the first instance.’

This SIP revision focuses on the findings detailed in the “SIP Call” issued by the EPA.
The limited scope of this SIP revision is appropriate and consistent with the EPA’s explanation
in the June 12, 2015 Federal Register publication:

The SIP call promulgated by the EPA in this action applies only to the
particular SIP provisions identified in this notice, and the scope of the SIP
call for each state is limited to those provisions.’

CRITERIA FOR DETERMINING THE COMPLETENESS OF PLAN SUBMISSIONS

Pursuant to 40 CFR Part 51, Appendix V, the following items are included in this SIP
revision for review and approval by the EPA:

* 80 FR 33840, as published June 12, 2015, at 33963
80 FR 33840, as published June 12, 2015, at 33963

® 78 FR 12459, as published February 22, 2013, State Implementation Plans: Response to Petition for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls To Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, and Malfunction, Proposed
Rule, at 12506

780 FR 33840, as published June 12, 2015, at 33880



Administrative Materials:

(a) A formal letter of submittal from the Governor’s designee requesting EPA approval of
the plan revision.
A formal letter of submittal from Cabinet Secretary, Charles G. Snavely, who serves as the
Governor’s designee for statutory submittals required by the Clean Air Act, is included and
requests EPA approval of the plan revision.

(b) Evidence that the State has adopted the plan in the State code or body of regulation.

That evidence shall include the date of adoption or final issuance as well as the effective
date of the plan, if different from the adoption/issuance date.
A copy of 401 KAR 50:055 from the Kentucky Legislative Research Commission is included
in this SIP revision in Appendix B. The version of 401 KAR 50:055 included in the
Kentucky SIP and codified at 40 CFR 52, Subpart S became effective on September 22,
1982. The EPA published full approval of 401 KAR 50:055 into the Kentucky SIP on May
4, 1989, with an effective date of July 3, 1989.2 This SIP revision removes provisions that
the EPA found inadequate from the Kentucky SIP; however, the SIP revision will not affect
Kentucky regulations.

(c) Evidence that the State has the necessary legal authority under State law to adopt and
implement the plan.
Kentucky Revised Statutes (KRS) 224.10-100 sets forth the powers and duties of the
Cabinet. Under KRS 224.10-100, the Cabinet shall have the authority, power, and duty to
prepare and develop a comprehensive plan or plans related to the environment of the
Commonwealth and develop and conduct a comprehensive program for the management of
air resources. Further, the Cabinet shall provide for the prevention, abatement, and control of
all air pollution. A copy of KRS 224.10-100 is included in Appendix A for reference
purposes only, and the Cabinet is not requesting that it be adopted as part of Kentucky's SIP.

(d) A copy of the actual regulation, or document submitted for approval and incorporation
by reference into the plan, including indication of the changes to be made.
A strikethrough version of 401 KAR 50:055, that details the provisions requested to be
removed from the Kentucky SIP, is included in Appendix C. The Cabinet requests that the
EPA remove the language found to be inadequate to comply with the CAA. Specifically, the
Cabinet requests a SIP revision to remove the following subsections: 401 KAR 50:055,
Section 1(1) and Section 1(4).

8
54 FR 19169, as published May 4, 1989.



(e) Evidence that the State followed all of the procedural requirements of the State’s laws

and constitution in conducting and completing the adoption/issuance of the plan
revision.
The publication of the 401 KAR 50:055 in the Administrative Register of Kentucky is
provided as evidence that the State followed all of the procedural requirements of the state’s
laws and constitution in conducting and completing the adoption and issuance of the plan
with respect to language contained in 401 KAR 50:055 that will remain in Kentucky’s SIP
after this revision. A copy of the Administrative Register of Kentucky notice is provided as
Appendix F.

(f) Evidence that public notice was given of the plan revision consistent with procedures
approved by EPA, including the date of publication of such notice.
In accordance with 40 CFR 51.102, a copy of the public notice regarding this SIP revision is
included in Appendix D.

(9) Certification that a public hearing was held in accordance with the information
provided in the public notice, and the State’s laws and constitution, if applicable,
consistent with public hearing requirements contained in 40 CFR 51.102.

An official transcript of the public hearing is included in Appendix D.

(h) Compilation of public comments and the State’s response thereto.
All comments received during the public comment period regarding the SIP revision are
compiled and a response to each comment is provided in Appendix E.

Technical Support:

Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the Cabinet finds
that the requirements of 40 CFR, Appendix V to Part 51 — Criteria for Determining the
Completeness of Plan Submissions, 2.2 Technical Support, may be satisfied without the formal,
detailed analysis that customarily supports a request for plan revision. This approach is
consistent with EPA’s determination as detailed in Example 1 of Section X. Implementation
Aspects of EPA’s SSM SIP Policy, B. Recommendations for Compliance With Section 110(l)
and Section 193 for SIP Revisions of the Federal Register:

Example 1: A state elects to revise an existing SIP provision by removing
an existing automatic exemption provision, director’s discretion provision,
enforcement discretion provision or affirmative defense provision, without
altering any other aspects of the SIP provision at issue (e.g., elects to
retain the emission limitation for the source category but eliminate the
exemption for emissions during SSM events). Although the EPA must
review each SIP submission for compliance with section 110(l) and
section 193 on the facts and circumstances of the revision, the Agency
believes in general that this type of SIP revision should not entail a



complicated analysis to meet these statutory requirements. Presumably,
removal of the impermissible components of preexisting SIP provisions
would not constitute backsliding, would in fact strengthen the SIP and
would be consistent with the overarching requirement that the SIP
revision be consistent with the requirements of the CAA. Accordingly, the
EPA believes that this type of SIP revision should not entail a complicated
analysis for purposes of section 110(1). If the SIP revision is also governed
by section 193, then elimination of the deficiency will likewise presumably
result in equal or greater emission reductions and thus comply with
section 193 without the need for a more complicated analysis. The EPA
has recently evaluated a SIP revision to remove specific SSM deficiencies
in this manner®.

Specific requirements of 40 CFR Part 51, Appendix V to Part 51 — Criteria for Determining the
Completeness of Plan Submissions, 2.2 Technical Support are addressed below:

(a) Identification of all regulated pollutants affected by the plan.
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM will not result
in any change in regulated pollutants affected by the Kentucky SIP.

(b) Identification of the locations of affected sources including the EPA

attainment/nonattainment designation of the locations and the status of the attainment
plan for the affected area(s).
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not result
in any change in locations of affected sources, including the EPA designations of the
locations and the status of the attainment plan for the affected areas(s).

(c) Quantification of the changes in plan allowable emissions from the affected sources;
estimates of changes in current actual emissions from affected sources or, where
appropriate, quantification of changes in actual emissions from affected sources
through calculations of the differences between certain baseline levels and allowable
emissions anticipated as a result of the revision.

Due to the limited scope of the proposed “SIP Call” and this subsequent SIP revision, the
requested changes to the Kentucky SIP to address EPA’s updated policy related to SSM does
not result in any increase in plan allowable emissions from affected sources.

° 80 FR 33840, as published June 12, 2015, at 33957.



(d) The State’s demonstration that the national ambient air quality standards, prevention

(e)

(f)

(9)

of significant deterioration increments, reasonable further progress demonstration, and
visibility, as applicable, are protected if the plan is approved and implemented.

Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM will not
adversely affect the national ambient air quality standards, prevention of significant
deterioration increments, reasonable further progress demonstration, or visibility.

Modeling information required to support the revision, including input data, output
data, models used, justification of model selections, ambient monitoring data used,
meteorological data used, justification for use of offsite data (where used), modes of
models used, assumptions, and other information relevant to the determination of
adequacy of the modeling analysis.

Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not
require submission of additional modeling information.

Evidence, where necessary, that emissions limitations are based on continuous emission
reduction technology.

Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not
require the submission of additional evidence that emissions limitations are based on
continuous emission reduction technology.

Evidence that the plan contains emission limitations, work practice standards and
recordkeeping/reporting requirements, where necessary, to ensure emission levels.
Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not
require submission of additional evidence that the plan contains emission limitations, work
practice standards and recordkeeping/reporting requirements to ensure emission levels.

(h) Compliance/enforcement strategies, including how compliance will be determined in

(i)

practice.

Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not
require the submission of additional compliance/enforcement strategies, including new
information regarding compliance determinations.

Special economic and technological justifications required by any applicable EPA
policies, or any explanation of why such justifications are not necessary.



Due to the limited scope of the “SIP Call” and this subsequent SIP revision, the requested
changes to the Kentucky SIP to address EPA’s updated policy related to SSM does not
require the submission of additional special economic and technological justifications
required by any applicable EPA policies, or any further explanation of why such
justifications are not necessary.

CONCLUSION

The Cabinet is requesting to revise Kentucky’s SIP by removing 401 KAR 50:055, Section 1(1)
and Section 1(4) from its SIP in their entirety. The Cabinet determines that such action
constitutes a corrective SIP revision within the scope and framework of EPA’s final action of
May 22, 2015. The Cabinet intends to allow these subsections to remain in 401 KAR 50:055 to
be enforceable as state-origin provisions only. Therefore, the Cabinet respectfully requests that
the EPA approve the revision to Kentucky’s SIP by removing subsections 401 KAR 50:055,
Section 1(1) and Section 1(4).
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I. General Information
A. Does this action apply to me?

Entities potentially affected by this
action include states, U.S. territories,
local authorities and eligible tribes that
are currently administering, or may in
the future administer, EPA-approved
implementation plans (“air agencies”).?
The EPA’s action on the petition for
rulemaking filed by the Sierra Club with
the EPA Administrator on June 30, 2011
(the Petition), is potentially of interest to
all such entities because the EPA is
addressing issues related to basic CAA
requirements for SIPs. The particular
issues addressed in this rulemaking are
the same issues that the Petition
identified, which relate specifically to
section 110 of the CAA. Pursuant to
section 110, through what is generally
referred to as the “SIP program,” the
states and the EPA together provide for
implementation, maintenance and
enforcement of the national ambient air
quality standards (NAAQS). While
recognizing similarity to (and in some
instances overlap with) issues
concerning other air programs, e.g.,
concerning SSM provisions in the EPA’s
regulatory programs for New Source
Performance Standards (NSPS) pursuant
to section 111 and National Emission
Standards for Hazardous Air Pollutants
(NESHAP) pursuant to section 112, the
EPA notes that the issues addressed in
this rulemaking are specific to SSM
provisions in the SIP program. Through
this rulemaking, the EPA is both
clarifying and applying its
interpretation of the CAA with respect
to SIP provisions applicable to excess
emissions during SSM.events in general.
In addition, the EPA is issuing findings
that some of the specific SIP provisions
in some of the states identified in the
Petition and some SIP provisions in
additional states are substantially

1The EPA respects the unique relationship
between the U.S. government and tribal authorities
and acknowledges that tribal concerns are not
interchangeable with state concerns. Under the
CAA and EPA regulations, a tribe may, but is not
required to, apply for eligibility to have a tribal
implementation plan (TIP). For convenience, the
EPA refers to "air agencies” in this rulemaking
collectively when meaning to refer in general to
states, the District of Columbia, U.S. territories,
local air permitting authorities and eligible tribes
that are currently administering, or may in the
future administer, EPA-approved implementation
plans. This final action does not include action on
any provisions in any TIP. The EPA therefore refers
to “state” or “states’ rather than “air agency” or
““air agencies” when meaning to refer to the District
of Columbia and/or one, some, or all of the states
at issue in this rulemaking. The EPA also uses
‘“‘state’” or ‘‘states” rather than “air agency” or “air
agencies” when quoting or paraphrasing the CAA
or other document that uses that term even when
the original referenced passage may have
applicability to tribes as well.

inadequate to meet CAA requirements,
pursuant to CAA section 110(k)(5), and
thus those states (named in section I1.C
of this document) are directly affected
by this rulemaking. For example, where
a state’s existing SIP includes an
affirmative defense provision that
would purport to alter the jurisdiction
of the federal courts to assess monetary
penalties for violations of CAA
requirements, then the EPA is
determining that the SIP provision is
substantially inadequate because the
provision is inconsistent with
fundamental requirements of the CAA.
This action may also be of interest to the
public and to owners and operators of
industrial facilities that are subject to
emission limitations in SIPs, because it
will require changes to certain state
rules applicable to excess emissions
during SSM events. This action
embodies the EPA’s updated SSM
Policy concerning CAA requirements for
SIP provisions relevant to excess
emissions during SSM events.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
document will also be available on the
World Wide Web. Following signature
by the EPA Administrator, a copy of this
document will be posted on the EPA’s
Web site, under “State Implementation
Plans to Address Emissions During
Startup, Shutdown and Malfunction,” at
http://www.epa.gov/air/urbanair/
sipstatus. The EPA’s initial proposed
response to the Petition in the February
2013 proposal, the EPA’s revised
proposed response to the Petition in the
September 2014 supplemental notice of
proposed rulemaking (SNPR) and the
EPA’s Response to Comments document
may be found in the docket for this
action.

C. How is the preamble organized?

The information presented in this
preamble is organized as follows:

I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is the preamble organized?
D. What is the meaning of key terms used
in this document?
II. Overview of Final Action and Its
Consequences
A. Summary
B. What the Petitioner Requested
C. To which air agencies does this
rulemaking apply and why?
D. What are the next steps for states that
are receiving a finding of substantial
inadequacy and a SIP call?

E. What are potential impacts on affected
states and sources?

F. What happens if an affected state fails
to meet the SIP submission deadline?

G. What is the status of SIP provisions
affected by this SIP call action in the
interim period starting when the EPA
promulgates the final SIP call and ending
when the EPA approves the required SIP
revision?

III. Statutory, Regulatory and Policy
Background

IV. Final Action in Response to Request To
Rescind the EPA Policy Interpreting the
CAA To Allow Affirmative Defense
Provisions

A. What the Petitioner Requested

B. What the EPA Proposed

C. What Is Being Finalized in This Action

D. Response to Comments Concerning
Affirmative Defense Provisions in SIPs

V. Generally Applicable Aspects of the Final
Action in Response to Request for the
EPA’s Review of Specific Existing SIP
Provisions for Consistency With CAA
Requirements

A. What the Petitioner Requested

B. What the EPA Proposed

C. What Is Being Finalized in This Action

D. Response to Comments Concerning the
CAA Requirements for SIP Provisions
Applicable to SSM Events

VL. Final Action in Response to Request That
the EPA Limit SIP Approval to the Text
of State Regulations and Not Rely Upon
Additional Interpretive Letters From the
State

A. What the Petitioner Requested

B. What the EPA Proposed

C. What Is Being Finalized In This Action

D. Response to Comments Concerning
Reliance on Interpretive Letters in SIP
Revisions

VI Clarifications, Reiterations and Revisions
to the EPA’s SSM Policy

A. Applicability of Emission Limitations
During Periods of SSM

1. What the EPA Proposed

2. What Is Being Finalized in This Action

3. Response to Comments

B. Alternative Emission Limitations During
Periods of Startup and Shutdown

1. What the EPA Proposed

2. What Is Being Finalized in This Action

3. Response to Comments

C. Director’s Discretion Provisions
Pertaining to SSM Events

1. What the EPA Proposed

2. What Is Being Finalized in This Action

3. Response to Comments

D. Enforcement Discretion Provisions
Pertaining to SSM Events

1. What the EPA Proposed

2. What Is Being Finalized in This Action

3. Response to Comments

E. Affirmative Defense Provisions in SIPs
During Any Period of Operation

F. Relationship Between SIP Provisions
and Title V Regulations

G. Intended Effect of the EPA’s Action on
the Petition

VIIL Legal Authority, Process and Timing for
SIP Calls

A. SIP Call Authority Under Section
110(k)(5)

1. General Statutory Authority



Federal Register/Vol.

80, No. 113/Friday, June 12, 2015/Rules and Regulations

33843

air quality standards that the EPA establishes
under CAA section 108 for criteria pollutants
for purposes of protecting public health and
welfare.

The term Petition refers to the petition for
rulemaking titled, ‘‘Petition to Find
Inadequate and Correct Several State
Implementation Plans under Section 110 of
the Clean Air Act Due to Startup, Shutdown,
Malfunction, and/or Maintenance
Provisions,” filed by the Sierra Club with the
EPA Administrator on June 30, 2011.

The term Petitioner refers to the Sierra
Club.

The term practically enforceable means, in
the context of a SIP emission limitation, that
the limitation is enforceable as a practical
matter (e.g., contains appropriate averaging
times, compliance verification procedures
and recordkeeping requirements). The term
uses “practically” as it means ‘“‘in a practical
manner’” and not as it means “almost’ or
“pearly.” In this document, the EPA uses the
term “‘practically enforceable’ as
interchangeable with the term “practicably
enforceable.”

The term shutdown means, generally, the
cessation of operation of a source for any
reason. In this document, the EPA uses this
term in the generic sense. In individual SIP
provisions it may be appropriate to include
a specifically tailored definition of this term
to address a particular source category for a
particular purpose.

The term SIP means or refers to a State
Implementation Plan. Generally, the SIP is
the collection of state statutes and regulations
approved by the EPA pursuant to CAA
section 110 that together provide for

- implementation, maintenance and

enforcement of a national ambient air quality
standard (or any revision thereof}
promulgated under section 109 for any air
pollutant in each air quality control region
(or portion thereof) within a state. In some
parts of this document, statements about SIPs
in general would also apply to tribal
implementation plans in general even though
not explicitly noted.

The term SNPR means the supplemental
notice of proposed rulemaking that the EPA
signed and posted on the Agency Web site on
September 5, 2014, and published in the
Federal Register on September 17, 2014.
Supplementing the February 2013 proposal,
the SNPR comprises the EPA’s revised
proposed response to the Petition with
respect to affirmative defense provisions in
SIPs.

The term SSM refers to startup, shutdown
or malfunction at a source. It does not
include periods of maintenance at such a
source. An SSM event is a period of startup,
shutdown or malfunction during which there
may be exceedances of the applicable
emission limitations and thus excess
emissions.

The term SSM Policy refers to the
cumulative guidance that the EPA has issued
as of any given date concerning its
interpretation of CAA requirements with
respect to treatment of excess emissions
during periods of startup, shutdown and
malfunction at a source in SIP provisions.
The most comprehensive statement of the
EPA’s SSM Policy prior to this final action

is embodied in a 1999 guidance document
discussed in more detail in this final action.
That specific guidance document is referred
to as the 1999 SSM Guidance. The final
action described in this document embodies
the EPA’s updated SSM Policy for SIP
provisions relevant to excess emissions
during SSM events. In section XI of this
document, the EPA provides a statement of
the Agency’s SSM SIP Policy as of 2015.

The term startup means, generally, the
setting in operation of a source for any
reason. In this document, the EPA uses this
term in the generic sense. In an individual
SIP provision it may be appropriate to
include a specifically tailored definition of
this term to address a particular source
category for a particular purpose.

II. Overview of Final Action and Its
Consequences

A. Summary

The EPA is in this document taking
final action on a petition for rulemaking
that the Sierra Club filed with the EPA
Administrator on June 30, 2011. The
Petition concerns how air agency rules
in EPA-approved SIPs treat excess
emissions during periods of SSM of
industrial source process or emission
control equipment. Many of these rules
were added to SIPs and approved by the
EPA in the years shortly after the 1970
amendments to the CAA, which for the
first time provided for the system of
clean air plans that were to be prepared
by air agencies and approved by the
EPA. At that time, it was widely
believed that emission limitations set at
levels representing good control of
emissions during periods of so-called
‘“normal” operation (which, until no
later than 1982, was meant by the EPA
to refer to periods of operation other
than during startup, shutdown,
maintenance or malfunction) could in
some cases not be met with the same
emission control strategies during
periods of startup, shutdown,
maintenance or malfunction.?
Accordingly, it was common for state
plans to include provisions for special,
more lenient treatment of excess
emissions during such periods of
startup, shutdown, maintenance or

2Since at least 1982, however, the EPA has used
the term “normal” in the SSM Policy in the
ordinary sense of the word to distinguish between
predictable modes of source operation such as
startup and shutdown and genuine “malfunctions,”
which are by definition supposed to be
unpredictable and unforeseen events and which
could not have been precluded by proper source
design, maintenance and operation. See, e.g., 1982
SSM Guidance, Attachment at 2, in which the EPA
states, ““[s]tart-up and shutdown of process
equipment are part of the normal operation of a
source and should be accounted for in the design
and implementation of the operating procedure for
the process and control equipment.” The 1982 SSM
Guidance is in the rulemaking docket at EPA-HQ-
OAR-2012-0322-0005. .

malfunction. Many of these provisions
took the form of absolute or conditional
statements that excess emissions from a
source, when they occur during startup,
shutdown, malfunction or otherwise
outside of the source’s so-called
“normal”’ operations, were not to be
considered violations of the air agency
rules; i.e., these emissions were
considered exempt from legal control.
Excess emission provisions for
startup, shutdown, maintenance and
malfunctions were often included as
part of the original SIPs that the EPA
approved in 1971 and 1972. In the early
1970s, because the EPA was inundated
with proposed SIPs and had limited
experience in processing them, not
enough attention was given to the
adequacy, enforceability and
consistency of these provisions.
Consequently, many SIPs were
approved with broad and loosely
defined provisions to control excess
emissions. Starting in 1977, however,
the EPA discerned and articulated to air
agencies that exemptions for excess
emissions during such periods were
inconsistent with certain requirements
of the CAA.3 The EPA also realized that
such provisions allow opportunities for
sources to emit pollutants during such
periods repeatedly and in quantities that
could cause unacceptable air pollution
in nearby communities with no legal
pathway within the existing EPA-
approved SIP for air agencies, the EPA,
the public or the courts to require the
sources to make reasonable efforts to
reduce these emissions. The EPA has
attempted to be more careful after 1977
not to approve SIP submissions that
contain illegal SSM provisions and has
issued several guidance memoranda to
advise states on how to avoid
impermissible provisions ¢ as they
expand and revise their SIPs. The EPA
has also found several SIPs to be
deficient because of problematic SSM
provisions and called upon the affected
states to amend their SIPs. However, in
light of the other high-priority work
facing both air agencies and the EPA,

3In 1977, the EPA took actions related to specific
sources located in Utah and Idaho in which the
EPA expressed its views regarding issues such as
automatic exemptions from applicable emission
limitations. See Memorandum, *“Statutory,
Regulatory, and Policy Context for this
Rulemaking,” at n.2, February 4, 2013, in the
rulemaking docket at EPA-HQ-OAR-2012-0322—
0029,

4The term “impermissible provision’ as used
throughout this document is generally intended to
refer to a SIP provision that the EPA now believes
to be inconsistent with requirements of the CAA.
As described later in this document (see section
VIIL.A), the EPA is proposing to find a SIP
“substantially inadequate’ to meet CAA
requirements where the EPA determines that the
SIP includes an impermissible provision.
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EPA reviewed for consistency with CAA
requirements as part of this rulemaking.

B. What the Petitioner Requested

The Petition includes three
interrelated requests concerning the
treatment in SIPs of excess emissions by
sources during periods of SSM.

First, the Petitioner argued that SIP
provisions providing an affirmative
defense for monetary penalties for
excess emissions in judicial proceedings
are contrary to the CAA. Thus, the
Petitioner advocated that the EPA
should rescind its interpretation of the
CAA expressed in the SSM Policy that
allows appropriately drawn affirmative
defense provisions in SIPs. The
Petitioner made no distinction between
affirmative defenses for excess
emissions related to malfunction and
those related to startup or shutdown.
Further, the Petitioner requested that
the EPA issue a SIP call requiring states
to eliminate all such affirmative defense
provisions in existing SIPs. As
explained later in this final document,
the EPA has decided to fully grant this
request. Although the EPA initially
proposed to grant in part and to deny in
part this request in the February 2013
proposal, a subsequent court decision
concerning the legal basis for affirmative
defense provisions under the CAA
caused the Agency to reexamine this
question. As a result, the EPA issued the
SNPR to present its revised
interpretation of the CAA with respect
to this issue and to propose action on
the Petition and on specific existing
affirmative defense provisions in the
SIPs of 17 states consistent with the
reasoning of that court decision. In this
final action, the EPA is revising its SSM
Policy with respect to affirmative
defenses for violations of SIP
requirements. The EPA believes that SIP
provisions that function to alter the
jurisdiction of the federal courts under
CAA section 113 and section 304 to
determine liability and to impose
remedies are inconsistent with
fundamental legal requirements of the
CAA, especially with respect to the
enforcement regime explicitly created
by statute.

Second, the Petitioner argued that
many existing SIPs contain
impermissible provisions, including
automatic exemptions from applicable
emission limitations during SSM events,
director’s discretion provisions that in
particular provide discretionary
exemptions from applicable emission
limitations during SSM events,
enforcement discretion provisions that
appear to bar enforcement by the EPA
or citizens for such excess emissions
and inappropriate affirmative defense

provisions that are not consistent with
the CAA or with the recommendations
in the EPA’s SSM Policy. The Petitioner
identified specific provisions in SIPs of
39 states that it considered inconsistent
with the CAA and explained the basis
for its objections to the provisions. As

- explained later in this final document,

the EPA agrees with the Petitioner that
some of these existing SIP provisions
are legally impermissible and thus finds
such provisions “‘substantially
inadequate” 1° to meet CAA
requirements. Among the reasons for the
EPA'’s action is to eliminate SIP
provisions that interfere with
enforcement in a manner prohibited by
the CAA. Simultaneously, where the
EPA agrees with the Petitioner, the EPA
is issuing a SIP call that directs the
affected state to revise its SIP
accordingly. For the remainder of the
identified provisions, however, the EPA
disagrees with the contentions of the
Petitioner and is thus denying the
Petition with respect to those provisions
and taking no further action. The EPA’s
action issuing the SIP calls on this
portion of the Petition will assure that
these SIPs comply with the fundamental
requirements of the CAA with respect to
the treatment &f excess emissions during
periods of SSM. The majority of the
state-specific provisions affected by this
SIP call action are inconsistent with the
EPA’s longstanding interpretation of the
CAA through multiple iterations of its
SSM Policy. With respect to SIP
provisions that include an affirmative
defense for violations of SIP
requirements, however, the EPA has
revised its prior interpretation of the
statute that would have allowed such
provisions under certain very limited
conditions. Based upon an evaluation of
the relevant statutory provisions in light
of more recent court decisions, the EPA
is issuing a SIP call to address existing
affirmative defense provisions that
would operate to alter or eliminate the
jurisdiction of courts to assess liability
and impose remedies and that would
thereby contradict explicit provisions of
the CAA relating to judicial authority.

Third, the Petitioner argued that the
EPA should not rely on interpretive
letters from states to resolve any
ambiguity, or perceived ambiguity, in
state regulatory provisions in SIP
submissions. The Petitioner reasoned
that all regulatory provisions should be
clear and unambiguous on their face
and that any reliance on interpretive
letters to alleviate facial ambiguity in
SIP provisions can lead to later

10The term “substantially inadequate” is used in
the CAA and is discussed in detail in section VIILA
of this docurnent.

problems with compliance and
enforcement. Extrapolating from several
instances in which the basis for the
original approval of a SIP provision
related to excess emissions during SSM
events was arguably not clear, the
Petitioner contended that the EPA
should never use interpretive letters to
resolve such ambiguities. As explained
later in this proposal, the EPA
acknowledges the concern of the
Petitioner that provisions in SIPs should
be clear and unambiguous. However,
the EPA does not agree with the
Petitioner that reliance on interpretive
letters in a rulemaking context is never
appropriate. Without the ability to rely
on a state’s interpretive letter that can in
a timely way clarify perceived
ambiguity in a provision in a SIP
submission, however small that
ambiguity may be, the EPA may have no
recourse other than to disapprove the
state’s SIP submission. Thus, the EPA is
denying the request that actions on SIP
submissions never rely on interpretive
letters. Instead, the EPA explains how
proper documentation of reliance on
interpretive letters in notice-and-
comment rulemaking nevertheless
addresses the practical concerns of the
Petitioner.

C. To which air-agencies does this
rulemaking apply and why?

In general, the final action may be of
interest to all air agencies because the
EPA is clarifying, restating and revising
its longstanding SSM Policy with
respect to what the CAA requires
concerning SIP provisions relevant to
excess emissions during periods of
SSM. For example, the EPA is granting
the Petitioner’s request that the EPA
rescind its prior interpretation of the
CAA that, as stated in prior guidance in
the SSM Policy, allowed appropriately
drawn affirmative defense provisions
applicable to malfunctions. The EPA is
also reiterating, clarifying or revising its
prior guidance with respect to several
other issues related to SIP provisions
applicable to SSM events in order to
ensure that future SIP submissions, not
limited to those that affected states
make in response to this action, are fully
consistent with the CAA. For example,
the EPA is reiterating and clarifying its
prior guidance concerning how states
may elect to replace existing exemptions
for excess emissions during SSM events
with properly developed alternative
emission limitations that applyto the
affected sources during startup,
shutdown or other normal modes of
source operation (i.e, that apply to
excess emissions during those normal
modes of operation as opposed to
during malfunctions). This action also
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NAAQS, protect prevention of
significant deterioration (PSD)
increments and improve visibility.
Equally importantly, the EPA believes
that the same provisions may
undermine the ability of states, the EPA
and the public to enforce emission
limitations in the SIP that have been
relied upon to ensure attainment or
maintenance of the NAAQS or to meet
other CAA requirements.

For each state for which the final
action on the Petition is either “Grant”
or “‘Partially grant, partially deny,” the
EPA is also in this final action calling
for a SIP revision as necessary to correct
the identified deficient provisions. The
SIP revisions that the states are directed
to make will rectify a number of
different types of defects in existing
SIPs, including automatic exemptions
from emission limitations,
impermissible director’s discretion
provisions, enforcement discretion
provisions that have the effect of barring
enforcement by the EPA or through a
citizen suit and affirmative defense
provisions that are inconsistent with
CAA requirements. A corrective SIP
revision addressing automatic or
impermissible discretionary exemptions
will ensure that excess emissions during
periods of SSM are treated in
accordance with CAA requirements.
Similarly, a corrective SIP revision
addressing ambiguity in who may
enforce against violations of these
emission limitations will also ensure
that CAA requirements to provide for
enforcement are met. A SIP revision to
remove affirmative defense provisions
will assure that the SIP provision does
not purport to alter or eliminate the

jurisdiction of federal courts to assess
liability or to impose remedies
consistent with the statutory authority
provided in CAA section 113 and
section 304. The particular provisions
for which the EPA is requiring SIP
revisions are summarized in section IX
of this document. Many of these
provisions were added to the respective
SIPs many years ago and have not been
the subject of action by the state or the
EPA since.

For each of the states for which the
EPA is denying or is partially denying
the Petition, the EPA finds that the
particular provisions identified by the
Petitioner are not substantially
inadequate to meet the requirements
pursuant to CAA section 110(k)(5),
because the provisions: (i) Are, as they
were described in the Petition and as
they appear in the existing SIP,
consistent with the requirements of the
CAA,; or (ii) are, as they appear in the
existing SIP after having been revised
subsequent to the date of the Petition,
consistent with the requirements of the
CAA; or (iii) have, subsequent to the
date of the Petition, been removed from
the SIP. Thus, in this final action, the
EPA is taking no action to issue a SIP
call with respect to those states for those
particular SIP provisions.

In addition to evaluating specific SIP
provisions identified in the Petition, the
EPA has independently evaluated
additional affirmative defense
provisions in the SIPs of six states
(applicable in nine statewide and local
jurisdictions).12 As explained in the
SNPR, the EPA determined that this
approach was necessary in order to take
into consideration recent judicial

decisions concerning affirmative
defense provisions and CAA
requirements. As the result of this
evaluation, the EPA finds that specific
affirmative defense provisions in 17
states (applicable in 23 statewide and
local jurisdictions) are substantially
inadequate to meet CAA requirements
for the reason that these provisions
impinge upon the statutory jurisdiction
of the federal courts to determine
liability and impose remedies for
violations of SIP emission limitations.??
By improperly impinging upon the
jurisdiction of the federal courts, the
EPA believes, these provisions fail to
meet fundamental statutory
requirements intended to attain and
maintain the NAAQS, protect PSD
increments and improve visibility. As
with the affirmative defense provisions
identified in the Petition, the EPA
believes that these provisions may
undermine the ability of states, the EPA
and the public to enforce emission
limitations in the SIP that have been
relied upon to ensure attainment or
maintenance of the NAAQS or to meet
other CAA requirements.

In this final action, the EPA is issuing
a SIP call to each of 36 states (for
provisions applicable in 45 statewide
and local jurisdictions) with respect to
these provisions. The 36 states are listed
in table 2, ““List of All States With SIP
Provisions Subject to SIP Call.” The
EPA emphasizes that this SIP call action
pertains to the specific SIP provisions
identified and discussed in section IX of
this document. The actions required of
individual states in response to this SIP
call action are discussed in more detail
in section IX of this action.

TABLE 2—LIST OF ALL STATES WITH SIP PROVISIONS SUBJECT TO SIP CALL

EPA region State Area

| cintinsdiahntmae | MAING iyttt padaammiismisisrnn: | SAIE:
Rhode Island .........cccoiimmmmmminiannn | State.

I srcnseitcbasinaabieiia: [ New dersey *liiat it it b, State.
Bl cvsisacisesssnnsostesssinss | DEIAWATS “aupitisrinits State.
District of Columbia .. .. | State.

ViIrginia oecceesecsemmmmmsnniniiosmesas | State.

- | West Virginia .......ccccociiiiiinninneaanas | State.

VPR RCR—— 1. 10)- ) State.
Florida ..... State.

Georgia ... State.

Kentucky .. State.

12The six states in which the EPA independently
evaluated affirmative defense provisions are:
California; South Carolina, New Mexico, Texas,
Washington and West Virginia. The EPA evaluated
the New Mexico SIP with respect to provisions
applicable to the state and Albuquerque-Bernalillo
County. The EPA evaluated the Washington SIP
with respect to provisions applicable to the state,
the Energy Facility Site Evaluation Council and the
Southwest Clean Air Agency.

13 The 17 states for which the EPA finds that
specific affirmative defense provisions are
substantially inadequate to meet CAA requirements
are counted as follows: The EPA evaluated
affirmative defense provisions identified by the
Petitioner for 14 states: Alaska; Arizona; Arkansas;
Colorado; District of Columbia; Georgia; [llinois;
Indiana; Kentucky; Michigan; Mississippi; New
Mexico; Virginia; and Washington. The EPA
evaluated affirmative defense provisions that it
independently identified among two states
identified by the Petitioner: South Carolina; and

West Virginia. Further, the EPA independently
identified and evaluated affirmative defense
provisions in two states that were not included in
the Petition: California; and Texas. In the final
action, the EPA is finding one or more affirmative
defense provisions to be substantially inadequate in
all but one of the 18 states for which the EPA
evaluated affirmative defense provisions; for one
state, Kentucky, the affirmative defense provision,
which was applicable in Jefferson County, was
corrected prior to the EPA’s issuing its SNPR.
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whether and how it would potentially
have to change its equipment or
practices in order to operate with
emissions that comply with the revised
SIP, will depend on the nature and
frequency of the source’s SSM events
and how the state has chosen to revise
the SIP to address excess emissions
during SSM events. The EPA did not
conduct an analysis that would indicate,
e.g., how many owners or operators of
sources in each affected state would
likely change any procedures or
processes for control of emissions from
those sources during periods of SSM.
The impacts of revised SIP provisions
will be unique to each affected state and
its particular mix of affected sources,
and thus the EPA cannot predict what
those impacts might be. Furthermore,
the EPA does not believe the results of
such analysis, had one been conducted,

- would significantly affect this

rulemaking that pertains to whether SIP
provisions comply with CAA
requirements. The EPA recognizes that
after all the responsive SIP revisions are
in place and are being implemented by
the states, some sources may need to
take steps to control emissions better so
as to comply with emission limitations
continuously, as required by the CAA,
or to increase durability of components
and monitoring systems to detect and
manage malfunctions promptly.

The EPA Regional Offices will work
with states to help them understand
their options and the potential
consequences for sources as the states
prepare their SIP revisions in response
to this SIP call.

F. What happens if an affected state
fails to meet the SIP submission
deadline?

If, in the future, the EPA finds that a
state that is subject to this SIP call
action has failed to submit a complete
SIP revision as required, or the EPA
disapproves such a SIP revision, then
the finding or disapproval would trigger
an obligation for the EPA to impose a
federal implementation plan (FIP)
within 24 months after that date. That
FIP obligation would be discharged
without promulgation of a FIP only if
the state makes and the EPA approves
the called-for SIP submission. In
addition, if a state fails to make the
required SIP revision, or if the EPA
disapproves the required SIP revision,
then either event can also trigger
mandatory 18-month and 24-month
sanctions clocks under CAA section
179. The two sanctions that apply under
CAA section 179(b) are the 2-to-1
emission offset requirement for all new
and modified major sources subject to
the nonattainment new source review

(NSR) program and restrictions on
highway funding. More details
concerning the timing and process of
the SIP call, and potential consequences
of the SIP call, are provided in section
VIII of this document.

G. What is the status of SIP provisions
affected by this SIP call action in the
interim period starting when the EPA
promulgates the final SIP call and
ending when the EPA approves the
required SIP revision?

When the EPA issues a final SIP call
to a state, that action alone does not
cause any automatic change in the legal
status of the existing affected
provision(s) in the SIP. During the time
that the state takes to develop a SIP
revision in response to the SIP call and
the time that the EPA takes to evaluate
and act upon the resulting SIP
submission from the state pursuant to
CAA section 110(k), the existing
affected SIP provision(s) will remain in
place. The EPA notes, however, that the
state regulatory revisions that the state
has adopted and submitted for SIP
approval will most likely be already in
effect at the state level during the
pendency of the EPA’s evaluation of and
action upon the new SIP submission.

The EPA recognizes that in the
interim period, there may continue to be
instances of excess emissions that
adversely affect attainment and
maintenance of the NAAQS, interfere
with PSD increments, interfere with
visibility and cause other adverse
consequences as a result of the
impermissible provisions. The EPA is
particularly concerned about the
potential for serious adverse
consequences for public health in this
interim period during which states, the
EPA and sources make necessary
adjustments to rectify deficient SIP
provisions and take steps to improve
source compliance. However, given the
need to resolve these longstanding SIP
deficiencies in a careful and
comprehensive fashion, the EPA
believes that providing sufficient time
consistent with statutory constraints for
these corrections to occur will
ultimately be the best course to meet the
ultimate goal of eliminating the
inappropriate SIP provisions and
replacing them with provisions
consistent with CAA requirements.

III. Statutory, Regulatory and Policy
Background

The Petition raised issues related to
excess emissions from sources during
periods of SSM and the correct
treatment of these excess emissions in
SIPs. In this context, “excess emissions”
are air emissions that exceed the

otherwise applicable emission
limitations in a SIP, i.e., emissions that
would be violations of such emission
limitations. The question of how to
address excess emissions correctly
during SSM events has posed a
challenge since the inception of the SIP
program in the 1970s. The primary
objective of state and federal regulators
is to ensure that sources of emissions
are subject to appropriate emission
controls as necessary in order to attain
and maintain the NAAQS, protect PSD
increments, improve visibility and meet
other statutory requirements. Generally,
this is achieved through enforceable
emission limitations on sources that
apply, as required by the CAA,
continuously.

Several key statutory provisions of the
CAA are relevant to the EPA’s
evaluation of the Petition. These
provisions relate generally to the basic
legal requirements for the content of
SIPs, the authority and responsibility of
air agencies to develop such SIPs and
the EPA’s authority and responsibility
to review and approve SIP submissions
in the first instance, as well as the EPA’s
authority to require improvements to a
previously approved SIP if the EPA later
determines that to be necessary for a SIP
to meet CAA requirements. In addition,
the Petition raised issues that pertain to
enforcement of provisions in a SIP. The
enforcement issues relate generally to
what constitutes a violation of an
emission limitation in a SIP, who may
seek to enforce against a source for that
violation, and whether the violator
should be subject to monetary penalties
as well as other forms of judicial relief
for that violation.

The EPA has a longstanding
interpretation of the CAA with respect
to the treatment of excess emissions
during periods of SSM in SIPs. This
statutory interpretation has been
expressed, reiterated and elaborated
upon in a series of guidance documents
issued in 1982, 1983, 1999 and 2001. In
addition, the EPA has applied this
interpretation in individual rulemaking
actions in which the EPA: (i) Approved
SIP submissions that were consistent
with the EPA’s interpretation; 14 (ii)
disapproved SIP submissions that were
not consistent with this
interpretation; 15 (iii) itself promulgated
regulations in FIPs that were consistent

14 See “Approval and Promulgation of
Implementation Plans; Texas; Excess Emissions
During Startup, Shutdown, Maintenance, and
Malfunction Activities,” 75 FR 68989 (November
10, 2010).

15 See “Approval and Promulgation of State
Implementation Plans; Michigan,” 63 FR 8573
{February 20, 1998).
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Second, in reliance on CAA section
113(e)(1), the Petitioner argued that in a
judicial enforcement action in a district
court, the statute explicitly specifies a
list of factors that the court is to
consider in assessing penalties.2® The
Petitioner argued that the EPA’s SSM
Policy authorizes states to create
affirmative defense provisions with
criteria for monetary penalties that are
inconsistent with the factors that the
statute specifies and that the statute
explicitly directs courts to weigh in any
judicial enforcement action. By
specifying particular factors for courts to
consider, the Petitioner reasoned,
Congress has already definitively
spoken to the question of what factors
are germane in assessing monetary
penalties under the CAA for violations.
The Petitioner concluded that the EPA
has no authority to allow a state to
include an affirmative defense provision
in a SIP with different criteria to be
considered in awarding monetary
penalties because “[p]reventing the
district courts from considering these
statutory factors is not a permissible
interpretation of the Clean Air Act.” 30
A more detailed explanation of the
Petitioner’s arguments appears in the
2013 February proposal.3?

B. What the EPA Proposed

In the February 2013 proposal,
consistent with its interpretation of the
Act at that time, the EPA proposed to
deny in part and fo grant in part the
Petition with respect to this overarching
issue. As a revision to the SSM Policy
as embodied in the 1999 SSM Guidance,
the EPA proposed a distinction between
affirmative defenses for unplanned
events such as malfunctions and
planned events such as startup and
shutdown. The EPA explained the basis
for its initial proposed action in detail,
including why the Agency then believed
that there was a statutory basis for
narrowly drawn affirmative defense
provisions that met certain criteria
applicable to malfunction events but no
such statutory basis for affirmative
defense provisions applicable to startup
and shutdown events. In the February
2013 proposal, the EPA also proposed to
deny in part and to grant in part the
Petition with respect to specific
affirmative defense provisions in the
SIPs of various states identified in the
Petition consistent with that
interpretation. With respect to these
specific existing SIP provisions, the EPA
distinguished between those provisions

29 Petition at 11.

30 Petition at 11.

31 See February 2013 proposal, 78 FR 12459 at
12468 {February 22, 2013).

that were consistent with the Agency’s
interpretation of the CAA as set forth in
1999 SSM Guidance and were limited to
malfunction events and other
affirmative defense provisions that were
not limited to malfunctions or otherwise
not consistent with the Agency’s
interpretation of the CAA and included
one or more deficiencies.

Subsequent to the February 2013
proposal, however, a judicial decision
by the U.S. Court of Appeals for the
District of Columbia Circuit (D.C.
Circuit) in NRDC v. EPA concerning the
legal basis for affirmative defense
provisions in the EPA’s own regulations
caused the Agency to reconsider the
legal basis for any affirmative defense
provisions in SIPs, regardless of the type
of events to which they apply, the

- criteria they may contain or the types of

judicial remedies they purport to limit
or eliminate.32 Thus, the EPA issued an
SNPR to revise its proposed response to
the Petition with respect to whether
affirmative defense provisions in SIPs
are consistent with fundamental legal
requirements of the CAA.33 In the
SNFR, the EPA also revised its proposed
response related to each of the specific
affirmative defense provisions identified
in the Petition. Changes to the proposed
response included revision of the basis
for the proposed finding of substantial
inadequacy for many of the provisions
(to incorporate the EPA’s revised
interpretation of the CAA into that
basis). Other changes to the proposed
response included reversal of the
proposed denial of the Petition for some
provisions that the Agency previously
believed to be consistent with CAA
requirements but subsequently
determined were not authorized by the
Act under the analysis prompted by the
NRDC v. EPA decision. In order to
provide comprehensive guidance to all
states concerning affirmative defense
provisions in SIPs and to avoid
confusion that may arise due to recent
court decisions relevant to such
provisions under the CAA, the EPA also
addressed additional existing SIP
affirmative defense provisions of which
it was aware although the provisions
were not specifically identified in the
Petition. The EPA initially examined the
specific affirmative defense provisions
identified by the Petitioner in 14 states
but subsequently broadened its review
to include additional provisions in four
states, including two states that were
not included in the Petition. Most
importantly, the EPA provided a
detailed explanation in the SNPR as to

32 See NRDC v. EPA, 749 F.3d 1055 (D.C. Cir.
2014).
33 See SNPR, 79 FR 55919 (September 17, 2014).

why it now believes that the logic of the
court in the NRDC v. EPA decision
vacating the affirmative defense in an
Agency emission limitation under CAA
section 112 likewise extends to
affirmative defense provisions in SIPs.

C. What Is Being Finalized in This
Action

The EPA is taking final action to grant
the Petition on the request to rescind its
SSM Policy element that interpreted the
CAA to allow states to elect to create
affirmative defense provisions in SIPs.
The EPA is also taking final action to
grant the Petition on the request to make
a finding of substantial inadequacy and
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